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Raising the Minimum Age of Criminal Responsibility (MACR):
An evidence brief

The purpose of this brief is to outline evidence about raising the Minimum Age of Criminal
Responsibility (MACR), including the human rights obligations, medical and child development
evidence. It explores the implications for young people with Fetal Alcohol Spectrum Disorder (FASD)
and victims’ rights and supports, and covers design elements of an alternative model to the current
youth justice.

Key points

e Raising the Minimum Age of Criminal Responsibility reflects human rights obligations,
medical and child development evidence.

e There is a high prevalence of young people with FASD in the criminal justice system.

o Effective supports and services implemented as alternatives obviate the need for
exemptions to raising the MACR.

e An alternative model to the youth justice system needs to include adequately resourced
screening, assessment and support for people with FASD.

e Victims’ rights can be supported in raising MACR, including through restorative justice
processes.

1. Minimum Age of Criminal Responsibility

The Minimum Age of Criminal Responsibility (MACR) is the age below which a child is deemed
incapable of having committed a criminal offence in a specific jurisdiction. The current MACR in
almost all Australian State and territory jurisdictions is 10 years old. The Australian Capital territory
(ACT) Government is the first Australian jurisdiction to commit to raising the Minimum Age of
Criminal Responsibility (MACR) from 10 to 14 years old.

Raising the MACR is based on the following research and human rights obligations:

e Medical and social research on child development. Research evidence on developmental
psychology and brain development shows that children are not sufficiently able to reflect
before acting or to comprehend the consequences of a criminal action.?

e Significantly improved life outcomes. Neurobiological research on early childhood trauma
shows that criminalising children under 14 years old leads to a lifetime of harmful
consequences, including sustained contact with the justice system.?

e International human rights obligations. Australia has human rights obligations under the
United Nations Convention on the Rights of the Child. These obligations state that the MACR
should be at least 14 years old.?
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2. Fetal Alcohol Spectrum Disorder (FASD)

Fetal Alcohol Spectrum Disorder (FASD) is a diagnostic term describing a range of
neurodevelopmental impairments®. It describes impacts on the brain and body of individuals
prenatally exposed to alcohol. FASD is a lifelong disability. People with FASD experience challenges
in their daily living and need support with motor skills, physical health, learning, memory, attention,
communication, emotional regulation, and social skills to reach their full potential.

Raising MACR is important due to the high prevalence of children detained in the criminal justice
system, with FASD. Children with FASD can have cognitive, behavioural, health and learning
difficulties, including problems with memory, attention, cause and effect reasoning, impulsivity,
receptive language and adaptive functioning difficulties.® Despite the lack of intent, this can place
them at increased risk of early contact with the criminal justice system.®

Recent research at the Banksia Hill Youth Detention Centre in Western Australia identified that more
than a third of the young people screened in detention were diagnosed with FASD. Researchers
suggested this may be an under-estimate due to, for example, the lack of confirmation of prenatal
alcohol exposure, suspecting that almost half of these young people may have FASD.”

3. Potential exemptions to raising the MACR

Effective supports and services implemented as alternatives to the justice system can address the
causes and consequences of behaviours that would have brought children into contact with the
justice system. Community safety remains important in raising the MACR, but must be maintained
without criminalising children. To improve community safety, children with behaviour that would
have brought them into contact with the justice system, should be supported. Where appropriate
they can be referred for clinical assessment to identify causal factors such as trauma and potential
neurological disorders, (including FASD). Assessment can help identify causal factors, triggers and
appropriate behavioural strategies and approaches.

Early interaction with the criminal justice system does significant harm to children, especially if
children are imprisoned. For children with disabilities, particularly disabilities like FASD, this harm is
profound. When these children are criminalised or imprisoned early in their lives, they are
significantly more likely to experience long-term mental iliness, death by suicide, homelessness,
repeated imprisonment and other adverse effects throughout the rest of their lives.

For children with disabilities, who lose access to universal healthcare systems such as Medicare and
the National Disability Insurance Scheme (NDIS) if they are imprisoned, their interaction with the
criminal justice system can be deeply disruptive to their ability to receive the supports that they
need.® Often this disruption takes many years to be remedied, even after release from prison. In this
sense, the criminal justice system can be an intervention which removes children and young people
with FASD and other disabilities from access to any of the supports which enable improvements in
future behaviour and wellbeing.
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4. An alternative model to the youth justice system

Given the higher prevalence of FASD currently present within youth justice settings, appropriate
screening, diagnosis and ongoing support is critical to improving the lives of these children and to
establishing an alternate pathway when the MACR is raised.

Submissions to the Senate Inquiry into Effective approaches to prevention, diagnosis and support for
Fetal Alcohol Spectrum Disorder (Senate FASD Inquiry)® support a multi-disciplinary and community-
based approach responding to the needs, (including cultural needs), of people with FASD who come
into contact with the justice system.

Additional funding and resourcing are needed for screening, diagnosis, assessment and support
services. Diagnosis is complex, time-consuming and expensive and so it becomes difficult to access
and many people miss out on the treatment and support that a diagnosis facilitates.

There must be greater recognition and education of police, lawyers and judiciary regarding children
with disabilities and cognitive impairment (including FASD) which can mean they do not have the
cognitive capacity to form criminal intent and should not be dealt with by the criminal justice system
at all. FASD is a frequently misunderstood and misdiagnosed disability. Given the higher prevalence
of FASD among children who come into contact with the justice system, it is especially crucial that
police, lawyers and the judiciary improve their understanding of how FASD impacts decision-making.

Another pathway for identifying and responding to children suspected of having FASD is in the
school system. As the Senate FASD Inquiry recommended, Governments should ensure all schools
can deploy and resource FASD-specific strategies and assistance to support educators and students
with FASD and suspected FASD, irrespective of 1Q level.°

Receiving a diagnosis is critical to children being supported appropriately and managing their
disability to reach their full potential. To ensure that this can occur, it is important that there are
enough health professionals with the expertise required to undertake a FASD diagnosis in each State
and Territory. Justice and legal professionals also need multidisciplinary, trauma-informed,
culturally-appropriate training about FASD and its medical, social and legal implications*!. This can
help them identify and manage young people suspected of having FASD or other neurological
disorders.

5. Victims’ rights and supports

Children who come into contact with the justice system are almost invariably themselves victims of
significant abuse and traumatic experiences.?? In many cases, this abuse has occurred while children
are in state care. It is important to acknowledge the broader systems failures which have often
occurred in these children’s lives, and to avoid binary understandings of who is and is not a ‘victim’.:3
This means that by better responding to children with these behaviours (in providing supports and
services, instead of engaging with the justice system), State and Territory Governments will also be
better addressing the rights of these victims of crime.
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For community members who have been harmed by the actions of children aged under 14, there are
many ways in which the State and Territory Governments can recognise and redress that harm,
outside of criminalising children. For example, there are victims of crime compensation mechanisms
through which community members can access both financial compensation and other supports,
without charges being laid nor convictions being sought. Other alternative approaches include no-
fault schemes which are focused on meeting the needs of all people who have experienced harm.

The rights of victims can also be considered through restorative justice practices which are well
established in the justice systems of various States and Territories. The appropriateness of
restorative justice would be dependent upon the cognitive capacity of the child. Restorative justice
programs that involve victims in justice processes have been found to increase victim and
community satisfaction with the criminal justice system**. They are also found to be a cost-effective
way to reduce imprisonment and reoffending. Some elements of restorative justice programs may
be able to be incorporated into the design of new supports and services
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